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Urbanization and Growth
Management in Europe

Ellen Margrethe Basse™

I. The European Challenges

URBANIZATION IS ONE OF THE SERIOUS CHALLENGES facing govern-
ments all over the world. Europe is one of the most urbanized regions.
More than a quarter of the territory of the European Member States is
directly affected by urban land use. The prognosis for the European
Union (EU) is that approximately 80% of Europeans will be living in
urban areas in 2020. The proportion of urbanization in some of the
Member States will be 90% or more.! Urban areas in Europe face the
challenges of making transport sustainable in environment (CO,, air
pollution, noise), as cities need efficient transport systems to support
their economy and the welfare of their inhabitants. Use of fossil fuels
for energy and transportation adds greenhouse gas (GHG) problems to
other environmental problems. It is the growth in consumers and in the
levels of consumption, travelling activities etc. that drives the growth in
GHG emission. The two most important activities that impact climate
are the increase of GHG emissions and the changes in land use—urban-
ization is consequently an important issue in the climate policy. Traffic
in European urban areas is responsible for 40% of CO, emissions and
70% of pollutants from road transport.” Transport related noise and poor
air quality in urban areas can reinforce the negative effect of sprawl® and
create a vicious circle by encouraging migration of people and enter-
prises from cities to suburbs.

*Professor, dr. jur., Aarhus University, Business and Social Sciences, Denmark.

1. EUROPEAN ENV’T AGENCY, REPORT NoO. 10, URBAN SPRAWL IN EUROPE: THE
IGNORED CHALLENGE 5 (2000), available at http://www.eea.europa.eu/publications/
eea_report_2006_10/eea_report_10_2006.pdf.

2. Impact Assessment of the Communication from the Commission to the European
Parliament, the Council, the European and Social Committee and the Committee of the
Regions, Action Plan on Urban Mobility, at 8, COM (2009) 490 final (2009) 1211 final
(Sept. 30, 2009).

3. See JULIAN CONRAD JUERGENSMEYER & THOMAS E. ROBERTS, LAND USE PLAN-
NING AND DEVELOPMENT REGULATION LAw 476 (2d ed. 2007) (“Sprawl refers to a
particular type of suburban growth—it is development that expands in an unlimited and
non-contiguous (leapfrog) way outward from the solidly built-up core of a metropolitan
area.”).
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The sprawling nature of European cities is critically important be-
cause of major impacts that are evident in increasing energy, land, and
soil consumption as well as pressure on resources such as water, bio-
diversity, and coastal zones. A large percentage of all European nature
conservation sites can be considered at risk due to new development
projects.*

The conflict between traditional economic interests and the protec-
tion of natural heritage is especially apparent in coastal zones, as these
seem to accommodate important industry/harbors, attractive housing
areas, and biologically interesting habitats and species. The coasts in
the EU are being urbanized at an accelerating rate. They are increas-
ingly intertwined with the hinterland and more dependent on tourism
and secondary homes.’ People living in low elevation coastal zones are
at the same time exposed to the consequences of climate induced rising
sea levels, coastal erosion, and frequent storm. The mentioned chal-
lenges and the relationship between urbanization and the environmen-
tal degradation have profound implications for the European approach
to governance. An important challenge for the European institutions
is how to ensure that growth and urban GHG emissions—due to the
growth in consumptions and dominance of car transportation in the
EU’s sprawling cities—do not undermine the EU environmental, cli-
mate, and energy policy and law.

This article addresses smart and sustainable growth as important
approaches in the European reform policy. They are two of three pri-
orities in the proposal of the Commission on future strategy—titled Eu-
rope 2020. A European Strategy for Smart, Sustainable and Inclusive
Growth.” On March 26, 2010, the European Council® agreed to the pro-
posed reform strategy. The Commission followed up with a recommen-
dation to the Council on broad guidelines for the economic policies.’

4. EUROPEAN ENV’T AGENCY, supra note 1.

5. 1d.

6. Id. at7.

7. COM (2010) 2020 final (Mar. 3, 2010) [hereinafter Europe 2020]. It has been de-
signed as the successor to the current Lisbon Strategy, which has been the EU’s reform
strategy for the last decade.

8. The European Council consists of the Heads of State or Government of the Mem-
ber States, together with the President and the President of the Commission. It provides
the Union with the necessary impetus for its development and shall define the general
political directions and priorities thereof. Treaty on European Union art. 15, Mar. 3,
2010, 2010 (C 83) 11 [hereinafter TEU].

9. Part I of the Europe 2020 Integrated Guidelines, SEC (2010) 488 final (Apr. 27,
2010).
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Julian C. Juergensmeyer’s publications on growth management and
smart growth have been an important source of inspiration for my work
on this article. In his latest book, Juergensmeyer and his co-author
Thomas Roberts hypothesized that it is “quite possible that growth
management and its evolved form—smart growth—provide the pri-
mary theme and coherence for land use regulation and environmental
protection in the twenty-first century.”!

Growth management encompasses all aspects of land use planning,
environmental strategies, and structural considerations. Maintaining
a sufficient amount of undeveloped land is critically important when
designing a growth management program. Sustainable development,
which is the overall idea behind growth management, is described in
Part II. Part IIT explains the concept of sustainability in the EU treaties.
The general approaches to smart and sustainable growth are introduced
in Part IV. In general, they are concepts of strengthening knowledge in
growth management, innovation, and infrastructure development. Part V
explains the important principles for the competences of the EU institu-
tions, principles ensuring that the Member States have the primary com-
petence in respect to growth management. Part VI focuses on concrete
examples of EU political and legal acts of relevance for growth manage-
ment. The article concludes with short remarks in Part VII.

II. Sustainable Development at All Levels

The concept of sustainable development addresses the need to balance
and coordinate widely divergent collective interests, while protecting
the regenerative capacity of nature in a concerted effort to synthesize
and integrate environment and development issues. Most fundamen-
tally, sustainable development would have governments—including
the EU institutions, the national as well as the local governments—to
protect the entire range of natural resources and ecosystems as well as
the atmosphere from every significant threat, including the threat from
GHGs." In its broadest context sustainability is

a concept of social change in which the population and intended functions of a com-

munity can be maintained into the indefinite future without degrading community

institutions, the means of production, systems of infrastructure, the resource base,
and natural and man-made environments. Sustainable development embraces the

10. JUERGENSMEYER & ROBERTS, supra note 3, at 473.
11. John C. Dernbach, Sustainable Development as a Framework for National Gov-
ernance, 49 CASE W. REs. L. REv. 1, 26 (1998).
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environment as a mainstream scientific and economic factor in all policy, planning,

and decision-making.'

The concept of sustainability was described in the 1987 United Nations
(U.N.) report “Our Common Future”'® and was a focal point at the U.N.
Conference on Environment and Development (UNCED) held in Rio
de Janeiro in 1992." The nations of the world agreed at UNCED to im-
portant environmental principles, the Rio Declaration on Environment
and Development (Rio Declaration). They also agreed to an ambitious
global action, “Agenda 21.”'5 The U.N. Convention on Biodiversity
and U.N. Framework Convention on Climate Change (UNFCCC) were
other important results of UNCED.

The principle of integration is the most fundamental legal aspect of
sustainability.'® The holistic approach in organizing the concrete imple-
mentation of different policies is a consequence. In a holistic approach,
the authorities in their decisions on urban and suburban development
have to facilitate growth management conditions, which are based on
respect for carrying capacity,!” making human activities more environ-
mentally friendly, socially responsible and economically sound in the
long run.'”® Access to environmental information and public participa-
tion in decision making are other important aspects.

Agenda 21 calls the parties (the states as well as the EU) to delegate
sustainable development responsibilities to the lowest level of public
authority consistent with effective action.' Thus, subsidiarity is an im-
portant aspect of sustainability. Self determination and accountability
are other important aspects in sustainable development. The local and
regional governments have very central roles within their jurisdiction,
although it is obvious that they need a supportive institutional, regula-
tory, and financial framework from international bodies and from higher

12. JUERGENSMEYER & ROBERTS, supra note 3, at 474-75.

13. WorLD ComM’N ON ENV’T AND DEV., OUuR CoMMON FUTURE (1987).

14. U.N. Conference on Environment and Development, June 3-24, 1992, Rio Dec-
laration on Environment and Development, UN. Doc. A/CONF.151/5/Rev.1 (June
1992) [hereinafter Rio Declaration]; see Dernbach, supra note 11, at 30.

15. Dernbach, supra note 11, at 3.

16. See CHRISTINA VOIGT, SUSTAINABLE DEVELOPMENT AS A PRINCIPLE OF INTER-
NATIONAL LAw: RESOLVING CONFLICTS BETWEEN CLIMATE MEASURES AND WTO
Law 48-88 (2009).

17. Carrying capacity, an important condition, refers to the extent to which land in its
natural or current state can be developed without destruction of the ecosystems.

18. See, e.g., English Parliament and Council Recommendation 2002/413/EC of
30 May 2002 Concerning the Implementation of Integrated Coastal Zone Management
in Europe, 2002 O.J. (L 148) 24.

19. Dernbach, supra note 11, at 38.
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levels of government (in the EU, this includes support from the EU in-
stitutions as well as from the national governments).

Many local governments have ambitions that far outpace the lumber-
ing international negotiation for a new climate regime.”® They are driv-
ing the “Local Government Climate Roadmap,”' a process that started
in December 2007 at the U.N. Conference in Bali under UNFCCC.
The Roadmap was facilitated by ICLEI* UCLG,* Metropolis, C40
Cities*®—Climate Leadership Group, and the WMCCC? in coopera-
tion with international, regional and national partners. It was stated in
the 2009 status report that local governments see themselves as very
important actors as they represent half of the world’s population, con-
sume eighty percent of all energy, offer national-local partnership to
limit global warming, and have a significant role to drive development,
for example by investment in low carbon public transport infrastruc-
ture.”® The Roadmap advocates for a strong and comprehensive post-
2012 global climate regime.

III. Sustainability as Part of the EU Constitution

Sustainability as a part of the EU constitution can be understood in
light of the development of international environmental law. In 1972,
a change of the Treaty on the European Economic Community (EEC)
added a focus on environmental issues by introducing a quantitative
and a qualitative economic development approach.?’” The same year, the
U.N. Conference on the Human Environment (the Stockholm Confer-
ence) began global development of a new international environmen-
tal law. The Single European Act, from January 1, 1987, changed the
EEC Treaty again—and this change included new treaty rules on en-
vironmental protection in a separate chapter. The same year, the U.N.

20. International negotiations are actually moving very slowly from the Copenhagen
Accord. See Conference of the Parties Fifteenth Session, Copenhagen, Den., Dec. 7-18,
2009, Copenhagen Accord, U.N. Doc. FCCC/CP/2009/L.7 (Dec. 18, 2009) (signed in
January 2010). Conference of the Parties 16th session will be held in Cancun, Mexico
in 2010 and the 17th session will be in South Africa in 2011.

21. ICLEI—Local Governments for Sustainability, The Local Government Climate
Roadmap, http://www.iclei.org/climate-roadmap (last visited Nov. 5, 2010).

22. Local Government for Sustainability.

23. United Cities and Local Governments.

24. C40 Cities is set-up by London and Toronto.

25. World Mayors Council on Climate Change.

26. JUERGENSMEYER & ROBERTS, supra note 3, at 4871f.

27. However, the term “environmental protection” was not included in the EEC
Treaty.
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Commission—the Brundtland Commission—presented its report “Our
Common Future,” a guiding international concept for sustainability. The
Treaty on European Union (TEU), which included an explicit reference
to environmental protection on a sustainable basis, became effective on
November 1, 1993, one year after the UNCED in Rio.

The Treaty of Amsterdam was the next step forward.?® The preamble
of this treaty stressed that the European Community shall promote a
harmonious, balanced, and sustainable development of economic ac-
tivities. The Treaty of Nice from 2001 did not address the environment.
The Treaty of Lisbon? amended the TEU and the EEC Treaty. The EEC
Treaty was renamed the “Treaty on the Functioning of the European
Union” (TEUF).*® The TEUF includes new rules on energy policy and
climate policy as new important aspects of the environmental policy—
both issues are among the most important global challenges. The two
treaties—the TEU and the TEUF—are legal sources at the same level.
Within the EU, the highest ranking legal sources are obviously enjoyed
by the treaties’ articles. The articles bind the EU institutions and some
of the rules are also binding on the Member States.

Article 3, paragraph 3 of the TEU states that the Union shall work
for a sustainable development of Europe. The intent behind the Union’s
policy is to facilitate sustainable development by use of means respect-
ing trade as well as environmental policies. As the most important
aspect of sustainability, the principle of integration®' legally defines
the design of EU policy and law. Article 11 of the TEUF states that
“[e]nvironmental protection requirements must be integrated into the
definition and implementation of the Union policies and activities, in
particular with a view to promoting sustainable development.”**

A traditional, narrow approach has been replaced by a holistic ap-
proach, first advocated in the Fourth Environmental Action Programme
(1987-1992).%* As part of this approach, the program announced its plan
for improving public access to information, resulting in the adaptation
of the first Directive on Access to Information on the Environment in
June 1990.%

28. This Treaty came into effect on May 1, 1999.

29. The Treaty was signed on December 13, 2007, and came into effect in November
2009.

30. Treaty on the Functioning of the European Union, May 9, 2008, 2008 O.J.
(C 115) 49 [hereinafter TEUF].

31. VoIGT, supra note 16.

32. See TEUF, supra note 30, art. 11.

33. Fourth Environmental Action Programme, 1987 O.J. (C 328) 1.

34. Council Directive 90/313/EEC of 7 June 10 on the Freedom of Access to Infor-
mation on the Environment, 1990 O.J. (L 158) 56 (EC).
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URBANIZATION AND GROWTH MANAGEMENT IN EUROPE 391

According to article 3, paragraph 5 of the TEU, the EU is also com-
mitted to promoting sustainability internationally. In its relations to the
wider world, the EU is obligated to uphold and promote its values and
interests, as well as contribute to sustainable development of the Earth.

IV. Organizational Principles Laid Down
in the EU Treaties

Conferral is a fundamental principle of EU law, as provided in article
5 of the TEU. According to this principle, the EU is a union of Mem-
ber States, and all its competences are voluntary conferred on it by the
states. EU’s legislation takes the form of the treaty rules, regulations,
directives, and decisions. Regulations and decisions are “directly ap-
plicable” and as such part of the national law in all Member States.®
Directives need to be implemented by secondary national legislation
in order to become applicable against private firms/persons.*® The EU
obligations may be integrated into the existing national law and proce-
dures on decision making. All regularly adopted regulations, directives,
and decisions take precedence over national law that is incompatible
with it: the principle of supremacy.’’

Agenda 21 calls on subsidiarity as a part of the concept of sustain-
ability. In exercising its powers, each institution must ensure compli-
ance with the two organizing principles of the treaties: the principles of
subsidiarity and proportionality. There is a close relationship between
the principles.* Under the proportionality principle, the EU institutions’
involvement must be limited to what is necessary to achieve the objec-
tives of the treaties.*” In other words, the extent of the action must be

35. TEUF, supra note 30, art. 288. Regulations are normally adopted when uniform
provisions are sought because of trade interests. Member States, singly or collectively,
or individuals can be addressed by a decision. It is binding in its entirety upon those to
whom it is addressed.

36. In a series of landmark decisions, the European Court of Justice (now the Court
of Justice of the European Union) has extended the principle of direct effect to direc-
tives, treaty articles, decisions made by the Council, and provisions of international
conventions to which the Union is a party. The principle of direct effect is a means to
ensure that the EU law is enforced uniformly in all Member States; even in cases where
the states have not themselves complied with their obligations. Direct effect increases
the level of enforcement and compliance with EU law.

37. TEUF articles 288 and 289 have consequences for the hierarchy between EU
law and national law (the principle of supremacy of EU law) and the priorities between
directly effective EU law and domestic law. TEUF, supra note 30, arts. 288-89.

38. Birgitte Egelund Olsen, The Subsidiarity Principle and Its Impact on Regulation,
in REGULATION IN THE EU 35-79 (Birgitte Egelund Olsen & Karsten Engsig Sgrensen
eds., 2006).

39. See TEU, supra note 8, art. 5, 9 4.
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in keeping with the aim pursued. This means that when various forms
of intervention are available to the EU, it must, where the effect is the
same, opt for the approach that leaves the greatest freedom to the Mem-
ber States and individuals. According to the principle of subsidiarity
any action by the EU shall not go beyond what is necessary to achieve
the objectives of the treaties.*

Growth management is part of the competences of both the Mem-
ber States and the EU where the subsidiarity principle has to be re-
spected by the EU institutions because environmental, energy, climate,
and transport competences are shared between the EU institutions and
the Member States.*’ The shared competences mentioned in article 4,
paragraph 1 are: (a) internal market; (b) social policy for the aspects
defined in the TFEU; (c) economic, social and territorial cohesion;
(d) agriculture and fisheries, excluding the conservation of marine bio-
logical resources; (e) environment; (f) consumer protection; (g) trans-
port; (h) trans-European networks; (i) energy; (j) area of freedom,
security, and justice; and (k) common safety concerns in public health
matters, for the aspects defined in the TEUF.

Urban mobility and transport fall under article 80 of the TEUF, which
provides for a common transport policy. The subject of environment, en-
ergy, and climate falls under article 192 of the TEUF. Such laws enable
a minimum level of harmonized environmental requirements.* Deci-
sions on use of green tax incentives, change of energy supply, planning,
and land use are taken first and foremost by the Member States.*

The principle of sincere cooperation regulates the obligations of the
Member States.* National Parliaments are to contribute to the good
functioning of the EU through receiving draft EU legislation, seeing to
it that the principle of subsidiarity is respected,® taking part in the evolu-
tion mechanisms for the implementation of EU policies, and taking part
in the inter-parliamentary cooperation between national parliaments and

40. Id. art. 5, 9 3. The section states:

Under the principle of subsidiarity, in areas which do not fall within its exclusive
competence, the Union shall act only and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the Member States, either at central level
or at regional and local level, but can rather, by reason on the scale or effects of the
proposed action, be better achieved at Union level.

Id.
41. TEUF, supra note 30, art. 4, q 1.
42. Id. art. 193.
43. Id. art. 192, 9 2.
44. TEU, supra note 8, art. 4, § 3.
45. Id. art. 5, 9 3, § 2.
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URBANIZATION AND GROWTH MANAGEMENT IN EUROPE 393

the European Parliament. The principle of loyalty requires the Member
States to ensure the correct implementation of EU legislation.

V. Smart and Sustainable Growth as Priorities

Smart and sustainable growth is a central priority presented in the Com-
missions’#® communication Europe 2020: A Strategy for Smart, Sustain-
able and Inclusive Growth accepted by the other EU institutions as the
new reform policy.*’” Inclusive growth is the third priority for reforms
of the general policy and regulation. Together they offer a vision of
Europe’s social market economy for the 21st century.*®

Some of the important priorities of sustainable growth programs pre-
sented in Europe 2020 are achieving the climate and energy goals and
targets in the “EU Climate and Energy Package.” In March 2007 the
EU’s leaders endorsed an integrated approach to climate and energy
policy that aims to combat climate change and increase the EU’s en-
ergy security while strengthening its competitiveness. They committed
Europe to transforming itself into a highly energy efficient, low carbon
economy. The important targets are:

* a reduction in EU GHG emissions of at least 20% below 1990
levels,

* 20% of EU energy consumption from renewable resources, and

* a 20% reduction in primary energy use compared with projected
levels, to be achieved by improving energy efficiency.

Collectively the initiatives are known as the 20-20-20 targets. It means
reducing emissions significantly faster in the next decade than in the
last and exploiting fully the potential of new technologies, transforming
the energy use from a conventional to a renewable energy basis, which
means use of nonfossil energy sources such as wind, solar, geothermal,
wave, tidal, hydropower, biomass, landfill gas, sewage treatment plant
gas, and biogases.”’

Smart growth means strengthening knowledge and innovation as
drivers of future growth. The recommended guidelines on smart growth
given by the European Council include:>

46. The Commission shall promote the general interest of the Union and take ap-
propriate initiatives to that end. See id. art. 17. It ensures the application of the Treaties
and measures adopted by the institutions pursuant to them.

47. Europe 2020, supra note 7.

48. Id. at 9-10.

49. Id. at 12-13.

50. Council Decision 2006/702/EC of 6 October 2006 on Community Strategic
Guidelines on Cohesion, 2006 O.J. (L 129) 17 [hereinafter Cohesion Guidelines].
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* addressing the significant needs for investment in infrastructure to
comply with environmental legislation in the fields of water, waste,
air, nature, and species protection and biodiversity,

 ensuring that attractive conditions exist for business and their
highly skilled staff, which will be ensured by promoting land use
planning, which reduces urban sprawl, and by rehabilitating the
physical environment,

e promoting, in addition to the investment in sustainable energy and
transport covered elsewhere, investments that contribute to the
EU-Kyoto®!' commitments, and

 undertaking risk prevention measures through improved manage-
ment of natural resources, more targeted research and better use of
ITC, and more innovative public management policies including,
for example, preventive monitoring.

Smart growth is an umbrella term for a set of tools that communities
can use to ensure that the growth they get is the growth they want. Smart
growth values long range, regional considerations of sustainability over
a short term focus—for example by investment in new greener infra-
structure, renewable energy, and public transportation systems.

Smart growth is, however, first and foremost known as an American
growth management theory. The smart growth approach in this context
means:

using comprehensive planning to guide, design, develop, revitalize and build commu-
nities for all that have a unique sense of community and place, preserve and enhance
valuable natural and cultural resources, equitably distribute the costs and benefits of
development, expand the range of transportation, employment and housing choices
in a fiscally responsive manner, value long range, regional considerations of sustain-
ability over short term incremental geographically isolated actions; and promotes
public health and healthy communities.*

As a general characteristic, the smart growth approach represents
everything that sprawl is not. The goals of smart growth in the Ameri-
can growth management theory are to:

* Achieve a unique sense of community and place by mixed land uses,
 Establish communities where transportation options include walk-
ing, biking, and mass transit,

51. Conference of the Parties to the United Nations Framework Convention on
Climate Change, Kyoto, Japan, Dec. 1-10, 1997, Kyoto Protocol, U.N. Doc. FCCC/
CP/197/L.7/Add.1 (Dec. 10, 1997).

52. AM. PLANNING Ass’N, PoLicy GUIDE ON SMART GROWTH (2002), available
at http://www.planning.org/policy/guides/adopted/smartgrowth.htm; see JUERGENS-
MEYER & ROBERTS, supra note 3, at 478-79.
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* Decrease traffic congestion,

* Slow low density sprawl,

* Preserve and enhance natural and cultural resources—protection of
open space, wetlands, and prime agricultural land,

e Promote urban revitalization and public health, and

* Decrease taxes and costs of infrastructure.”

Smart growth is not easily defined in an American context, because it
means something different in different jurisdictions, and communities
have their own particular goals and challenges associated with future
growth.>* At the local and regional level, governments use smart growth
codes covering many different aspects of city development.>

VI. Examples from EU Policy and Law

Community based sustainable development, marked by the slogan
“think globally, act locally,” is relevant to growth management and smart
growth in Europe. Focusing on regional and local governance and on
smart growth involves the cohesion policy, established as a part of the
constitution in article 3 of the TEU and Articles 174-178 of the TEUF.
Based on the cohesion policy, the EU institutions seek to achieve a more
strategic approach to growth, simplification and decentralization, by in-
volving the regions and local players in the preparation of programs.*®
The cohesion policy aims at reducing the disparities between regions®’
and ensuring consistency and continuity in attaining the objectives of
the EU. It is stated by the Council that as a part of the cohesion policy,
better conditions for business “can be ensured by promoting land-use
planning which reduces urban sprawl, and by rehabilitating the physi-
cal environment, including the development of natural and cultural
assets.”8

53. JUERGENSMEYER & ROBERTS, supra note 3, at 478-79.

54. Id. at 477.

55. Id. at 59.

56. Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, Com-
municating European in Partnership, COM (2007) 568 final (Mar. 10, 2007).

57. Regional disparities in economic output and income in the EU are far more
extreme than in similar economies such as the United States. The richest regions are
eight times richer than the poorest regions. See Regions 2020: An Assessment of Future
Challenges for EU Regions, at 4, SEC (2008) 2868 final (Nov. 14, 2008) [hereinafter
Regions 2020].

58. See Cohesion Guidelines, supra note 50 (detailing implementation guidelines).
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Integration should be reached both horizontally and vertically among
all levels of the EU, Member States, regional and local governments
and all actors in the private sector to achieve greater coherence of policy
and actions and to avoid contradicting policies at different levels. Re-
gions subject to the highest pressure are generally located in Southern
and Eastern Europe. These regions have a low capacity for adaptation
to sprawl and climate change compared to the rest of Europe.”® The
cohesion policy helps such areas and ensures that attractive conditions
exist for business in this part of Europe, too. The aspirations of sustain-
able growth have to be reflected in concrete policies that increase public
transportation and renewable energy in energy supply, heat supply, and
transport.®

The European Recovery Plan for Growth and Jobs is another fi-
nancial instrument used by the EU to ensure a sustainable and smart
growth. It is facilitating structural change through EU investment in a
low-carbon economy and the modernization of European infrastructure.
Central to achieving this target are projects aimed at interconnecting
the European energy grid as well as increasing the use of energy from
renewable sources, particularly in the transport sector by advancing the
development of hybrid or electric cars. Public investment and capital
transfer to private sector for investment can boost sustainable and smart
growth.®! Investments in energy and transport infrastructure contribute
at the same time to adaptation to the challenges of climate change and
to the security of energy supply for long term growth, while acting also
as a source of innovation. The EU’s cohesion program as well as the Re-
covery Plan includes funding programs whereby the EU together with
the Member States pay for new infrastructure. Infrastructure projects,
which receive EU funding, take climate proofing into account based on
the methodologies to be developed. The mentioned methodologies will
be incorporated into the TEN-T®? and TEN-E® guidelines and the EU
Cohesion Policy.

59. Regions 2020, supra note 57, at 12-13.

60. Cohesion Guidelines, supra note 50.

61. Implementation of the Lisbon Strategy Structural Reforms in the Context of the
European Economic Recovery Plan: A More Detailed Overview of Progress Across the
EU in the Specific Macro- and Micro-Economic as well as the Employment Areas, at
15-17, COM (2009) 34 final (Jan. 28, 2009).

62. Trans-European transport network. See Commission Green Paper on TEN-T:
A policy review, Towards a Better Integrated Transeuropean Transport Network at the
Service of the Common Transport Policy, COM (2009) 44 final (Feb. 4, 2009).

63. Trans-European energy network. See Commission Green Paper, Towards a Se-
cure, Sustainable and Competitive European Energy Network, COM (2008) 782 final
(Nov. 13, 2008).
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The EU’s growth management directives, which encompass land use
planning, environmental strategies, and structural considerations are
very often decided on the basis of article 192 of the TEUF. Actions
concerning land use planning, environmental protection, etc. must be
based on the environmental principles that preventive action should be
taken, that environmental damage should, as a priority, be rectified at
the source, and that the polluter should pay.** In respect to open space,
the European political goal is to maintain functionality of the natural
environment and multifunctionality of cultural landscape, improve pro-
tection against hazards (for example, floods), and preserve endangered
areas from the encroachment of urban development. The EU’s action
on growth management affecting land use regulations on private owner-
ship and the competencies of national authorities is in some respect
controversial, raising important issues, which need to be handled with
great care. There are several reasons for this:

* the system of property ownership is in principle not regulated at the
EU level;%»

* the TEUF provides that measures concerning town and country
planning and land use—in contrast to other decisions on environ-
mental acts—require unanimous adoption in the Council in accor-
dance with a special legislative procedure and after consulting the
European Parliament, the Economic and Social Committee, and
the Committee of the Regions;* and

* the subsidiarity principle—set out in the TEU as well as the Pro-
tocol no. 2 connected to the treaties—indicates that the Member
States and the cities themselves most appropriately develop urban
and suburban policies.

The EU has published a recommendation®” to the Member States on
Integrated Coastal Zone Management (ICZM)® in order to ensure a
strategic management approach in tackling the challenges of sprawl
and climate change. One ambition behind the recommendation is that
Member States in partnership with regional and local authorities should

64. TEUF, supra note 30, art. 191.

65. Id. art. 345.

66. Id. art. 192, 9] 2.

67. Recommendations have no binding force.

68. English Parliament and Council Recommendation 2002/413/EC of 30 May 2002
Concerning the Implementation of Integrated Coastal Zone Management in Europe,
2002 O.J. (L 148) 24-27.
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conduct a national stocktaking to analyze which actors, laws and insti-
tutions influence the planning and management of their coastal zones
as a step towards convergence of public policies and local initiatives.
The process involves all the parties concerned: maritime interests, local
residents and businesses, users of recreational facilities, holidaymak-
ers, fishing communities, and environmental NGOs. The report on the
evaluation of the implementation of the ICZM in the Member States
points to the problematic fact that the ICZM has not been very effec-
tive: the vulnerability of human and natural systems on the coasts has
increased due to continuing development and build-up in the immedi-
ate vicinity of the shoreline.® The national policies and legislation on
coastal management and their implementation are still not based on the
recommended integrated approach. Not all national planning systems
have properly accounted for growth and its effects on the coasts. The
objective of the EU’s White Paper”® on Adaptation to Climate Change”'
is to improve the resilience of the Member States to deal with the impact
of climate change. The paper presenting a new strategy for European
Climate Change Adaptation is focused on management and conserving
water, land, and biological resources to maintain and restore healthy,
effectively functioning, and climate change-resilient ecosystems. Given
the particular exposure of coastal zones to the possible impacts of cli-
mate change, the strategy is of importance to Europe’s coastal zones—
and for growth management.

The protection of undeveloped land and green spaces for wildlife
habitat is the focal point behind the network of pan-European protected
areas known as NATURE 2000-network. The Member States are obli-
gated to take all necessary initiatives to protect the listed areas against
negative impacts from development. The Habitats Directive’ is one of
the most important pieces of EU law in respect to protection of wild-
life habitat against problematic development. The directive defines pro-
tected areas as local zones needing special protection and restrictions
on normal land use, as they are to be regarded as especially sensitive
areas. It establishes a procedure intended to ensure, by means of a pre-

69. Commission Report to the European Parliament and the Council: An Evaluation
of Integrated Coastal Zone Management (ICZM) in Europe, COM (2007) 308 final
(June 7, 2007).

70. White papers are a part of the preparation of new legal acts and policies.

71. Commission White Paper on Adapting to Climate Change: Towards a European
Framework for Action, COM (2009) 147 final (Apr. 1, 2009).

72. Council Directive 92/43/EEC of 21 May 1992 on the Conservation of Natural
Habitats and the Wild Fauna and Flora, 1992 O.J. (L 206) 7.
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liminary examination of projects which are not directly connected with,
or necessary to the management of the site concerned, but are likely
to have significant effect on it. Together with “Special Areas of Con-
servation” (SACs) designated under this Directive, “Special Protection
Areas” (SPAs) designed under the Birds Directive” form the NATURE
2000-network. The Birds Directive addresses the protection, manage-
ment and control of bird species living in the wild on the European ter-
ritory of Member States, as well as their nests, eggs, and habitats. The
aim of the NATURE 2000-network is to assure the long term survival
of Europe’s most valuable and threatened species and habitats. It is of
special importance for protection of the coastal areas against the nega-
tive consequences of growth.

The Floods Directive on adaptation to climate change’™ can also be
regarded as part of the indirect regulation of growth management. Its
aim is to reduce and manage the risks that floods pose to human health,
the environment, cultural heritage, and economic activity.” It requires
Member States to carry out a preliminary assessment of the expected
consequences of climate change by 2011 to identify the river basins
and associated coastal areas at risk of flooding. Such zones would then
need to draw up flood risk maps by 2013 and establish flood risk man-
agement plans focused on prevention, protection and preparedness by
2015. Member States must take into consideration long term develop-
ments, including climate change, as well as sustainable land use prac-
tices in the flood risk management cycle addressed in this directive.

The Framework Water Directive’® (supplemented by several daugh-
ter directives) protects all water sources against pollution and overuse
of water. The directive is intended to ensure a holistic approach in the
classification and protection of the water. It describes a method based
on a combined approach to classify and enhance the status of waters. It

73. The consolidated version is European Parliament and Council Directive
2009/147/EC of 30 November 2009 on the Conservation of Wild Birds, 2010 O.J. (L
20) 7. The ordinary directive is Council Directive 79/409/EEC of 2 April 1979 on the
Conservation of Wild Birds, 1996 O.J. (L 59) 61.

74. European Parliament and Council Directive 2007/60/EC of 23 October 2007 on
the assessment and management of flood risks, 2007 O.J. (L 288) 27.

75. The Directive shall be carried out in coordination with the Water Framework
Directive, notably coordination of flood risk management plans and river basin man-
agement plans, and through coordination of the public participation procedures in the
preparation of these plans.

76. European Parliament and Council Directive 2000/60/EC of 23 October 2000
Establishing a Framework for the Community Action in the Field of Water Policy, 2000
0.J. (L 327) 1.
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also provides a management framework and additional monitoring re-
quirements for water dependent Nature 2000 areas. The directive states
that for each river basin the Member States must produce a river basin
management plan covering the management strategies of the whole
river basin district.”” These districts are the administrative area of land
and sea, made up of one or more neighboring river basins together with
their associated groundwater and coastal waters, which the directive es-
tablishes as the main unit for river basin management. The Framework
Directive on Ambient Air Quality and Cleaner Air”® (supplemented by
several daughter directives) covers the legislation protecting air quality.
The Member States are required to reduce exposure in urban areas.”

The Directive on Environmental Liability®® establishes a framework
of environmental liability based on the polluter-pays principle to pre-
vent and remedy environmental damage caused by development. Such
damage is defined as direct or indirect damage to the aquatic environ-
ment covered by Water Framework-directive, species and natural habi-
tats protected at a community level by the Wild Birds Directive, or by
the Habitat Directive, and the land, which creates a significant risk to
human health.

The directive envisages different remedial measures depending on
the type of damage. When it comes to damage to protected species and
natural habitats as well as water, the competent authorities have room
to maneuver in deciding which measures the responsible operator has to
take and considering the remedial options available to restore the dam-
aged natural resources either on the spot or elsewhere. When deciding
between options, the authorities consider various factors, including the
effect of each option on public health and safety, benefits for the overall
environment, costs and implementation time, the likelihood of success,
the possibility of future and collateral damage, distance to the damaged
site, the social, economic and cultural concerns, and other relevant fac-

77. “River basin” means the area of land from which all-surface run-off flows
through a sequence of streams, rivers, and lakes into the sea at a single mouth, estuary,
or delta.

78. European Parliament and Council Directive 2008/50/EC of 21 May 2008 on
Ambient Air Quality and Cleaner Air for Europe, 2008 O.J. (L 152) 1.

79. The directive is one of the key measures outlined in the 2005 Thematic Strategy
on Air Pollution. See Communication from the Commission to the Council and the Eu-
ropean Parliament: Thematic Strategy on Air Pollution, COM (2005) 446 final (Sept.
9, 2005).

80. European Parliament and Council Directive 2004/35/EC of 21 April 2004 on En-
vironmental Liability with Regard to the Prevention and Remedying of Environmental
Damage, 2004 O.J. (L 143) 56.
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tors specific to the locality. The remedial measures must sufficiently
make up for the environmental damage.

The EU agreed at UNCED in 1992 to a goal of stabilization of GHG
concentration in the atmosphere at a level that would prevent dangerous
anthropogenic (human-caused) interference with the climate system.®!
Stabilizing GHG concentration in the atmosphere will, however, require
a fundamental shift in the approach to the architecture of governance—
including an interest for the urban and suburban growth. Meeting with
the global ambitions on mitigation and adaptation requires a growth
management policy dealing with the changing climate (adaptation),®
energy efficiency, and other initiatives reducing the emission (mitiga-
tion). At the Conferences of the Parties under UNFCCC (COP15), held
in Copenhagen in December 2009, most parties accepted that GHG-
emissions should be reduced by 50% no later than 2050 (with 1990 as
the base year) to ensure that the average global temperature increase can
be kept below the 2°C above pre-industrial level. The mentioned level
is based on the International Panel on Climate Change’s (IPCC) Fourth
Assessment Report (AR4).3 This target is a part of the current EU cli-
mate and energy policy.® As part of the “EU Climate and Energy Pack-
age” the Member States are committed to secure 10% of their transport
fuel consumption from renewable energy sources (hereinafter RES) by
2020 (including bio fuels, renewable electricity, and hydrogen). The
targets on RES are accompanied by binding rules in the Renewable En-
ergy Directive® and the Fuel Quality Directive.*® Standardization and

81. See United Nations Framework Convention on Climate Change art. 2, May 9,
2002, available at http://unfccc.int/resource/docs/convkp/conveng.pdf.

82. For example, towns and cities with aging sewer infrastructure have to prepare
themselves with better drainage systems to control overflow into homes and to rivers.
Coastal cities on hurricane or cyclone coasts face even bigger challenges; they have to
ensure better flood defenses.

83. Intergovernmental Panel on Climate Change [IPCC], Fourth Assessment Report
of the Intergovernmental Panel on Climate Change (2007), available at http://www.
ipcc.ch/ipccreports/ard-wg1.htm.

84. Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, Inter-
national Climate Policy Post-Copenhagen: Acting Now to Reinvigorate Global Action
on Climate Change, COM (2010) 86 final (Mar. 9, 2010).

85. European Parliament and Council Directive 2009/28/EC of 23 April 2009 on the
Promotion of the Use of Energy from Renewable Sources and Amending and Subse-
quently Repealing Directives 2001/77/EC and 2003/30/EC, 2009 O.J. (L 140) 16.

86. Communication from the Commission to the European Parliament, the Coun-
cil, the European Economic and Social Committee and the Committee of the Regions,
Mainstreaming Sustainable Development into EU Policies: 2009 Review of the Eu-
ropean Strategy for Sustainable Development, at 6, COM (2009) 400 final (July 24,
2009).
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harmonization mechanisms are used to promote energy efficient mea-
sures for production and for phasing out older and less efficient carbon-
intensive ways of manufacturing, as well as ensuring low energy use in
the buildings. The EU’s Greenhouse Gas Emission Trading System (EU
ETS) is regulating listed plants—for example plants used by the en-
ergy sector.®” The IPPC-Directive® ensures an integrated permission of
listed plants. The authorities must assess all aspects of pollution, waste
production and treatment, as well as water and energy efficiency of the
installation at the plant. In order to implement the directive the Com-
mission makes guiding documents “BREF,” Best Available Technique
Reference Documents, which describe the best available technique for
each specific process and sector.

The Directive on Freedom of Access to Information® ensures ac-
cess to “information relating to the environment.”” The term means any
available information in written, visual, aural, or database form on the
state of water, air, soil, fauna, flora, land and natural sites, and on ac-
tivities or measures adversely affecting or likely so to affect these, and
on activities or measures designed to protect these (including adminis-
trative measures and environmental management programs). Member
States must ensure that all information held by the public authorities
relating to imminent threats to human health or the environment is im-
mediately distributed to the public likely to be affected. There is a Di-
rective providing for public participation in respect of the drawing up of
certain plans and programs relating to the environment.”" The objective
of this directive is to contribute to the implementation of the obligations

87. The scheme is based on European Parliament and Council Directive 2003/87/EC
of 13 October 2003 on Establishing a Scheme for Greenhouse Gas Emission Allowance
Trading Within the Community and Amending Council Directive 96/61/EC, 2003 O.J.
(L 275) 32.

88. European Parliament and Council Directive 2008/1/EC of 15 January 2008 Con-
cerning Integrated Pollution Prevention and Control, 2008 O.J. (L 24) 8.

89. European Parliament and Council Directive 2003/4/EC of 28 January 2003 on
Public Access to Environmental Information and Repealing Council Directive 90/313/
EC, 2003 O.J. (L 41) 26.

90. It is implementing one of the pillars in the Aarhus Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Envi-
ronmental Matters.

91. European Parliament and Council Directive 2003/35/EC of 26 May 2003 Pro-
viding for Public Participation in Respect of the Drawing Up of Certain Plans and
Programmes Relating to the Environment and Amending with Regard to Public Par-
ticipation and Access to Justice Council Directives 85/337/EC and 96/61/EC, 2003
0.J. (L 156) 17.
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arising under the Aarhus Convention,” in particular by providing for
public participation in respect of the drawing up of certain plans and
programs relating to the environment and improving the public par-
ticipation and providing for provisions on access to justice within the
EIA-Directive.

Member States shall ensure that the public is given early and effec-
tive opportunities to participate in the preparation and modification or
review of the plans or programs required to be drawn up under the pro-
visions listed in Annex I to the directive. The detailed arrangements for
public participation are determined by the national authorities so as to
enable the public to prepare and participate effectively. Provisions for
public participation in environmental decision making are further found
in a number of other environmental directives, such as the EIA-, the
SEA- and Framework Water Directives.

The EIA Directive® covers all kinds of decisions in terms of their
potential effects on the environmental and the natural resources. It ap-
plies to public and private projects likely to have a significant effect
on the environment. The outcome of the assessment will highlight the
impact of the project, focusing on environmental and social affects as
well as identifying areas of weakness or lack of knowledge. Through
analyzing the results that arise from such an assessment, the positive
and negative consequences can be weighed and a decision made as to
whether to proceed with a project immediately, modify the proposal,
or abandon the project altogether. Based on the SEA-Directive® the
Member States have to ensure a Strategic Environmental Assessment.
This directive is to ensure the identification of the environmental con-
sequences of policies, plans, programs, and assessments during their
preparation and before their adoption. The SEA contributes to more
transparent planning by involving the public and by integrating envi-
ronmental considerations.

92. It is implementing one of the pillars in the Aarhus Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Envi-
ronmental Matters.

93. Council Directive 85/337/EC of 27 June 1985 on the Assessment of the Effects
of Certain Public and Private Projects on the Environment, 1985 O.J. (L 175) 40. The
Directive has been amended by Council Directive 97/11/EC, 1997 O.J. (L 73) 5 and
European Parliament and Council Directive 2003/35/EC, 2003 O.J. (L 156) 17.

94. European Parliament and Council Directive 2001/42/EC of 27 June 2001 on the
Assessment of the Effects of Certain Plans and Programmes on the Environment, 2001
0.J. (L 197) 30. This Directive aims to ensure that the environmental implications of
planned infrastructure projects and planning are properly addressed.
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VII. Conclusion

Coordination of growth policies in the EU must be achieved through
the combination of the subsidiarity principle with the wider concept
of shared responsibility between the EU institutions and the Member
States. The EU institutions have applied the sustainability concept in a
variety of contexts and to denote a wide range of growth management
issues. The initiatives are actually based on broad diversification of poli-
cies, financing solutions, and legal acts. Implementation of an integrated
and holistic approach is an important part of sustainable development
and consequently important in the policies. The EU initiatives have to
match national capacity and national political wishes, traditions, etc.
The EU Action Plan on Urban Mobility is centered on policies that
promote, as in other parts of EU growth management, integration.”> EU
policy and law in respect to mitigation (reduction of GHG-emission),
and adaptation to climate change (making communities more resilient
to the effects of a changing climate) is also based on an integrated ap-
proach with ambitions in respect to coordination between investment,
top down and self regulation, and infrastructure planning. Creating a
more sustainable transport and energy network is regarded as an impor-
tant factor in the indirect guiding of growth management. The goal is to
strengthen the economies’ resilience to climate risks, and the capacity
for disaster prevention and response (adaptation) in the Member States.
The provisions for infrastructure for all areas are among the important
criteria in respect to the quality of governance.” Infrastructure plan-
ning and decisions are predominantly a Member State responsibility
in the EU. The EU institutions nevertheless have an important role in
establishing some quality standards on the environment, protecting
sensitive areas, promoting best practice via financial support for infra-
structure development, demanding impact assessments and other sorts
of procedural procedures, obligating the Member States to explaining
the current national, regional, and local rules concerning the authoriza-
tion, certification, and licensing procedures applied to plants and as-
sociated transmission and distribution of network infrastructure. All

95. Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions, Ac-
tion Plan on Urban Mobility, at 4, COM (2009) 490 final (Sept. 30, 2009).

96. United Nations Expert Group Meeting on Population Distribution, Urbanization,
Internal Migration and Development, Climate Change and Urbanization: Effects and Im-
plications for Urban Governance, at 9, U.N. Doc. UN/POP/EGM-URB/2008/16 (2007)
(prepared by David Satterthwaite), available at http://www.un.org/esa/population/
meetings/EGM_PopDist/P16_Satterthwaite.pdf [hereinafter Climate Change].

disseminated in any form or by any means or stored in an electronic database or retrieval system without the
express written consent of the American Bar Association.



URBANIZATION AND GROWTH MANAGEMENT IN EUROPE 405

assessments, maps, and plans prepared are to be made available to the
public and public participation has to be ensured. The EU’s legislation
regulates large parts of public transport investment and operations by
obligations in respect to procurement procedure of public entities.”’

The regional and local authorities are important actors in EU growth
management policy, as they have a special ability to work closely
with stakeholders, building community awareness and implement-
ing strong regional/local actions to reduce sprawl, to mitigate and to
adapt to climate change.”® Transport, energy, and climate initiatives are
substantially driven by patterns of regional and local development and
infrastructure investment. One of the features of the cohesion policy
lies in its capacity to adapt to the particular need and characteristics of
specific geographical challenges and opportunities—preventing uneven
regional development from reducing overall growth potential.”” Within
the EU cohesion policy, sustainable development has progressively
gathered momentum, moving from a reactive to a proactive position.'®
The cohesion policy is also relevant in respect to the integrated coastal
zone management—an important issue both for the growth manage-
ment and for adaptation to climate change.!'"!

What actually happens in the regional and local areas depends on the
actions by the EU and national governments (policy), tradition, lobby-
ing activities, and what powers and resources the leaders have at their
disposal. Beyond overall regulation, the EU can only encourage and
promote effective planning and adequate policies at local and regional
levels. The national governments in the Member States have control over

97. European Parliament and Council Regulation (EC) No. 1370/2007 of 23 Octo-
ber 2007 on Public Passenger Transport Services by Rail and by Road and Repealing
Council Regulations (EC) Nos. 1191/69 and 1107/70, 2007 O.J. (L 315) 1; Euro-
pean Parliament and Council Directive 2004/17/EC of 31 March 2004 Coordinating
the Procurement Procedures of Entities Operating in the Water, Energy, Transport and
Postal Services sectors, 2004 O.J. (L 134) 1; European Parliament and Council Direc-
tive 2004/18/EC of 31 March 2004 on the Coordination of Procedures for the Award
of Public Works Contracts, Public Supply Contracts and Public Service Contracts 2004
0.J. (L 134) 114.

98. Climate Change, supra note 96, at 9.

99. Cohesion Guidelines, supra note 50, at 28.

100. Council Regulation (EC) No. 1083/2006 of 11 July 2006 Lying Down General
Provisions on the European Regional Development Fund, the European Social Fund
and the Cohesion Fund and Repealing Regulation (EC) No. 1260/1999, 2006 O.J. (L
210) 25; Cohesion Guidelines, supra note 50.

101. See English Parliament and Council Recommendation 2002/413/EC of 30 May
2002 Concerning the Implementation of Integrated Coastal Zone Management in Eu-
rope, 2002 O.J. (L 148) 24.
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land use, nature and coast protection, planning, infrastructure, housing
and transport, energy supply, and water treatment. The planning system
(sectoral as well as spatial planning) is a national competence. Not all
national planning systems have properly accounted for sprawl and the
effects of urbanization on transport demands or the additional effects
of sprawl on the natural environment and congestion. The existing land
use planning systems are too old and not in harmony with the actual
technology level of modern industry. The Commission works with the
Member States and stakeholders to set guidelines and exchange good
practices, ensuring the consideration of climate change impacts when
implementing the EIA and SEA Directives and spatial planning poli-
cies. Integrated policies are, however, in opposition to the traditional
sectoral approach of public law guiding most of the implementation of
EU directives at the national, regional, and local levels.
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